
Protections for Tenants in Foreclosed Properties 
 

President Obama signed S. 896, P.L. 111-22, on May 20, 2009. This bill includes a 
nationwide 90 day pre-eviction notice requirement for tenants in foreclosed properties. The 
provisions of the bill are effective on enactment, May 20, 2009. 
 
Specifically, the new law will require that the immediate successor in interest at foreclosure 

• provide bona fide tenants with 90 days notice prior to eviction and 
• allow bona fide tenants with leases to occupy the property until the end of the lease term 

except the lease can be terminated on 90 days notice if the unit is sold to a purchaser 
who will occupy the property. 

 
A bona fide lease or tenancy is one where the tenant is not the mortgagor or a member of 
the mortgagor’s family, the lease or tenancy is the result of an arms length transaction, and 
the lease or tenancy requires rent that is not substantially lower than fair market rent or is 
reduced or subsidized due to a Federal, State or local subsidy. 
 
The Dodd-Frank Reform Bill (H.R. 4173) extends the Protecting Tenants at Foreclosure Act 
(PTFA) through December 31, 2014 (from the previous termination date of December 31, 2012). 
The Dodd-Frank bill also clarifies that any lease or tenancy created prior to change of title 
because of foreclosure is also covered by the PTFA. 

 

Tenants should know their rights under the law. These rights include: 

• Tenants cannot be required to move out of their homes for at least 90 days following an 
eviction notice.  

• Tenants can insist on staying until the end of their leases. The only exception occurs 
when the new owner of a single-family home wants to move in.  

• Tenants can require banks and their agents to put all communication in writing.  
• Tenants are not obliged to accept "cash for keys" money to move out sooner than the 

law prescribes.  
• Harassment, such as improper entry into a person's home, shutting off water and lights, 

or changing the locks without a court order is illegal.  

 

Tenant Issues 

Following a foreclosure sale, what are the tenant’s obligations to the lender?  

Following a judicial foreclosure sale, the tenant, after receiving notice of the sale, must pay rent 
to the lender or the appointed receiver from the time of the sale until a redemption by the former 
owner (Cal. Civ. Proc. Code § 729.090(a), Cal. Civ. Code § 1111).  

Following a trustee’s sale foreclosure, the tenant must also pay rent to the lender (or a receiver 
if one had been appointed) from the time of the sale (Farris v. Pacific States Auxiliary Corp. 
(1935) 4 Cal. 2d 103, 105). There is no period of redemption after a trustee’s sale; however, 



some refer to the right to “cure the default” any time prior to five business days before the date 
of the trustee’s sale as a “right of redemption” (see Tomczak v. Ortega (1966) 240 Cal. App. 2d 
902).  

After foreclosure, what party is responsible for returning the tenant’s security deposit?  

Upon termination of the borrower's interest in the property, security deposits which are not 
returned to a tenant should be transferred to the borrower's successor-in-interest, the lender 
(Cal. Civ. Code §§ 1950.5 (g), 1950.7(d)). In the event the owner fails to comply with this 
requirement, and the rental is residential, the owner remains jointly responsible with the lender 
for repayment of security to the tenant.(Cal. Civ. Code § 1950.5(i)).  

After foreclosure, to whom does the tenant go to get the security deposit back?  

An owner who is about to lose property through foreclosure is unlikely to either:  

(1) Transfer any security deposits to the foreclosing lender; or 
(2) Return the security deposits to the tenants as is required by law.  

(Civil Code Sections 1950.5(g), 1950.7(d).)  

In the event the owner who has lost the property through foreclosure has not done either option 
above, and the rental is residential property, the foreclosing lender is jointly and severally liable, 
along with the former owner, for repayment of any security to which the residential tenant is 
entitled (Cal. Civ. Code § 1950.5((i)).  

Possibly this express statement of joint and several liability can be used by the lender to bring a 
legal action against the borrower for recovery of any sums properly paid to residential tenants 
for security deposit claims by the lender without violating the one action or anti-deficiency rules. 
(See California Real Estate, Miller & Starr § 19:143 (online).)  

Upon foreclosure, must the lender return the tenant’s security deposit?  

Regardless of the form of foreclosure used, a residential lender becomes obligated to return 
unused security deposits to any residential tenants unless the borrower returned these sums to 
the tenants prior to the transfer of title. (Cal. Civ. Code §§ 1950.5, (i) and (j).)  

Commercial lenders who acquire the property through foreclosure do not have the same 
statutory obligation to return deposits to tenants if the lender does not receive the security 
deposit money from the former owner (Cal. Civ. Code § 1950.7). 

 

  



Property Management Issues  

Does the owner’s default entitle the property manager to neglect or deviate from the 
property management agreement?  

No, the default of the owner does not entitle the manager to neglect responsibilities identified in 
the property management agreement. Prior to a foreclosure sale, the property manager has 
contractual and fiduciary obligations to the owner of the property. If the management agreement 
provides for the collection of rent, then such activity, consistent with the terms of employment, is 
done on behalf of the owner. Honoring a request of the lender for disbursements of rents 
received, without the express permission of the owner would be grounds for breach of the 
manager's contractual and, possibly, fiduciary duties.  

How does a court-appointed receiver affect the property manager’s rights and 
obligations to the owner?  

Once a receiver has been appointed by a court, if the power of appointment directs the manager 
to hand over received rents, then the request of the court-appointed representative should be 
satisfied. The property manager should request a copy of any court order. If the receiver collects 
rents directly, and takes over other management functions from the property manager, this 
would have the effect of terminating the agency and contractual obligations of the manager and 
establishes probable grounds for a manager's breach of contract claim against the owner. 
Monies held by the manager should be disbursed in accordance with the instructions of the 
owner unless directed otherwise by a receiver who has been granted that authority.  

Can the property manager make a breach of contract claim against the owner following 
the foreclosure sale?  

After the foreclosure sale, the subject of the agency--the owner's interest in the real property-- 
becomes “extinct,” thus terminating the agency (Cal. Civ. Code § 2355(b)). As a consequence, 
the owner may be liable to the property manager for breach of contract damages. However, 
disbursement of previously-collected sums still requires direction from the former owner or 
court.  

Does the property manager have any obligation to comply with requests from the 
foreclosing lender?  

The property manager is the agent of the owner and has no obligation to honor any request for 
disbursement of rents made by a foreclosing lender. Upon receiving such a request, that agent's 
duty of full disclosure would impose upon the manager a requirement to inform the owner of the 
lender's request. If a lender has a receiver appointed, the manager can presumably enter into 
an agreement with the receiver to continue performing property management functions, for a 
fee. Such an agreement would affect rents collected and services performed after the date of 
the agreement.  

Following the foreclosure sale, may the property manager enter into a new property 
management agreement with the lender?  



Yes. After the foreclosure sale terminates the owner's interest in the property and the agency 
relationship between the owner and manager, the manager may enter into a new property 
management agreement with the lender, just as the manager could with any owner of property.  

Does the property manager have the right to release tenants’ security deposits to the 
lender?  

No. Should the lender demand that the manager release previously-held tenants' security 
deposits, the manager should refuse. These funds are held in a trust account for the benefit of 
the former owner and are not the property of the manager (Cal. Bus. & Prof. Code §§10145, 
10176(e)).  

Should the property manager inform tenants that the owner is in default and facing 
foreclosure?  

One issue facing a property manager is whether to inform tenants that the property owner is in 
default and facing foreclosure. What should the manager do? If during the lease negotiations 
the manager acted as a dual agent, then the manager's fiduciary responsibilities would require 
disclosure of the foreclosure. If there is no agency relationship with the tenant, then the 
manager needs the owner’s permission to disclose the fact of the foreclosure to the tenants.  

Following foreclosure, can the tenant establish a claim against the property manager in 
order to secure the return of their security deposits?  

Once the foreclosure sale has been completed, tenants whose leases have terminated and who 
desire a return of their security deposits might try to sue the manager. Typically, the property 
manager is not the owner of the property and is acting solely in an agency capacity. Thus, there 
shouldn’t be any personal liability. However, that may not discourage the tenant from suing the 
property manager.  

 


